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Welcome
Welcome to the September 2016 Mahlab Roundtable Report.
Litigation lawyers play a unique and important role in the in-house corporate landscape. While it’s not
yet a common in-house position, litigation lawyers have varied, challenging and rewarding roles.
These roles incorporate an ever expanding range of responsibilities (including legal, risk and
compliance duties) in an increasingly regulated corporate environment.
The challenges, attractions and emerging trends confronting the role of in-house litigators are explored
in this edition of Mahlab’s Roundtable Report. We also investigate the considerable value that inhouse lawyers provide to their organisations as well as the career progression opportunities for
lawyers with this background and skill set.
All roundtables are conducted under Chatham House Rules.
We thank all participants for their eager involvement. Undoubtedly readers will continue to benefit from
the candid reflections captured in these roundtable discussions.
Join the conversation
Do you have an opinion about the profession you’d like to share? You can join the conversation online
via #MahlabRound, follow @MahlabLegal on Twitter and connect with us on LinkedIn.
Sincerely,

Lisa Gazis
Mahlab Managing Director
NSW

Katherine Sampson
Mahlab Managing Director
VIC
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The rise of in-house litigation roles
Over the last decade we’ve seen a dramatic increase in the number of in-house legal roles, with
benefits for both the organisation (often with lower costs and greater specialisation) and the employee
(with greater career development opportunities and lifestyle benefits).
While more traditional roles in areas such as commercial law account for much of the demand, we’ve
not yet seen the same dramatic moves in litigation numbers. However, in an increasingly regulated
corporate environment and with a growing number of class actions in Australia, the move is certainly
picking up pace.

The challenge in securing an in-house role
The Mahlab roundtables confirmed that it can be difficult to make the initial move in-house for lawyers
with a disputes or litigation background.
There are undoubtedly a more limited number of in-house opportunities for lawyers with a contentious
background compared to those available for corporate/commercial lawyers. This means that those inhouse roles which do arise with a litigation flavour are hotly contested.
Different techniques are used and important relationships developed to help lawyers secure an inhouse role:
• a number of the lawyers at our roundtables confirmed that they initially made the move in-house by
way of a secondment and then remained with the organisation
• other lawyers were known to the in-house lawyers of that organisation and these relationships
helped them make this move
• some of the lawyers were successful following an advertised position but confirmed it was a very
competitive process.

Making the transition in-house
In-house litigators reported challenges similar to those faced by other private practice lawyers when
transitioning into an in-house role. Consistent with other roundtables, these challenges include:
•
•
•
•

a less structured environment compared to private practice
dealing with a different range of stakeholders and tailoring your advice according to the audience
being more readily accessible with no clear boundaries in-house
the sheer volume of work and prioritisation demands.

Demonstrating your value to the business is often cited by lawyers as one of the major challenges of
working in a corporate environment.
Despite the initial hurdles, once litigation lawyers make the move in-house, their roles are multifaceted, constantly evolving and highly rewarding. What’s more, the skills that they develop ensure
that litigators are well equipped to advance their career in many different directions.
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How the in-house litigation function is perceived
The roundtables revealed that the perception of the litigation function varied considerably across each
organisation. However, there was a feeling that in many companies it was viewed as a necessary evil
and that litigation should be avoided where possible.
Most of the time, litigation was not regarded as a core part of the business and companies were
reluctant to go down the litigation track (where it could be avoided) for reputational reasons.

Promoting the benefits of in-house litigation skills
The roundtables revealed that in-house litigators have an important and active role to play in changing
the internal perception of the litigation function. A proactive and commercially aware in-house litigation
lawyer can demystify the litigation process for a company.
Litigators can compartmentalise a potentially litigious matter into specific components instead of
forging straight ahead into a lengthy, full blown litigation. An in-house litigator can help a company
better decide:
• what part of that work can be effectively done in-house
• what can be outsourced to a legal process outsourcer (LPO)
• what should be briefed to an external firm or referred directly to the Bar.
This strategic approach means that having an in-house litigator can be a real asset to an organisation.
Rather than briefing the entire litigation matter to an external law firm at potentially very high hourly
rates and less manageable timelines, much of the groundwork and strategy can be completed
internally.
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The evolving role of an in-house litigator
The roundtables revealed that the role of an in-house litigator encompasses a range of responsibilities
and does not focus purely on managing litigated matters.
Lawyers with litigation backgrounds are increasingly called upon by organisations to advise on risk,
compliance and regulatory matters.
Litigators are also well placed to advise the business on contractual and commercial matters as they
have seen the consequences when contracts are the subject of litigation. This means that litigators
have a sound understanding and awareness of key contractual terms such as liabilities, warranties
and guarantees.

Unique skill sets deliver broader company value
The skills of an in-house litigation lawyer are extremely valuable to an organisation. The majority of
litigators are:
•
•
•
•
•
•

inherently forensic
intuitive and able to identify and assess risk
able to give an independent view
able to deliver bad news constructively and sensitively
able to think quickly on their feet
highly strategic in their approach.

A litigator often takes a different approach to other lawyers and this can bring a different skill set to a
particular problem or issue.
As litigators have dealt with disputes across a range of legal areas (for example commercial disputes,
intellectual property, IT, competition, employment and construction) they have generalist skills that can
be applied to a whole range of legal issues. This means the skill set of a litigation lawyer is not as
narrow as initially perceived: their skills are the cornerstone of what an in-house counsel needs to do
their job adequately.
The roundtables confirmed that a well-managed dispute is a valuable opportunity to strengthen the
relationship of a lawyer with an internal customer or stakeholder. In most organisations, there is a
strong emphasis on business partnering so litigators often attend a lot of the meetings and are
encouraged to comment on commercial aspects of issues. Litigators bring a different perspective to
issues and can see things from the other side, which is highly beneficial.
Companies are often reluctant to go down the litigation path and can be fearful of litigation. However,
litigators can play an important role in advising the company on the right strategy when confronted
with a potential dispute rather than just conceding or settling immediately.
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Outsourcing and offshoring trends – the rise of LPOs
One of the major themes to emerge from the roundtable discussions was the rise in outsourcing of
parts of litigation management, particularly to offshore locations. India and Ireland were two of the
countries used by major corporations in this way.
If done well, with due consideration given to confidentiality and other pertinent issues, outsourcing was
generally viewed as a cost effective, timely and highly responsive way to manage parts of the litigious
work.

Guidance is key to successful outsourcing
The roundtables revealed that the success and quality of the offshoring significantly depended on the
company’s:
• investment of time
• training and supervision throughout the process.
It was revealed that you cannot simply ‘send and forget’ work offshore without any meaningful
contribution to the process.
The lawyer from one major corporation advised that they travelled overseas to interview a number of
prospective LPO providers before selecting a preferred partner. They then worked closely with the
LPO provider to ensure that the quality assurance was appropriate throughout the process and there
was sufficient supervision and review.
From the roundtable discussions, it appears that outsourcing will increasingly be used as processes
continue to evolve and become more sophisticated and as we see greater technological
advancements. LPOs will become entrenched as an important tool used by in-house litigators to
address their litigation management needs. This will result in significant savings of cost and time for
their employers.

Briefing out legal work
The roundtables revealed that in-house litigators have a fair degree of control over what work is done
internally and what is briefed out and to whom. It was predominantly lawyers with specialist skill sets
that were identified and briefed rather than a particular firm or panel of firms for all matters.
The in-house litigator plays a crucial role in distilling the advice received from an external firm and how
that advice is delivered to the organisation. They can:
• push back on the firm to ensure the advice is fit for purpose for the company
• distil the external advice into a digestible form for the business.
Briefing direct to the Bar was also a common strategy applied by roundtable attendees. Many saw this
as being a cost efficient alternative and excellent value to tap into particular expertise. The decision
can also be made on a case by case basis as to whether the work is briefed to a junior barrister or a
silk when required.

Roundtable Report Getting a piece of the action – Experiences of in-house litigators

Page 7

Career development opportunities
The career path for in-house litigators appears fairly open ended, particularly as roles become more
diverse, responsibilities increase and their value is recognised.
Many of the litigators who attended the roundtables reported that their roles had evolved into positions
involving a mix of legal work including advisory, commercial/front end, regulatory, risk and compliance
responsibilities. There were also examples of litigators moving laterally within the business into a
non-legal business role.
Litigators can take on a multitude of tasks and move easily at the senior level because they know what
questions to ask and can assess things well regardless of the subject matter. Many of the attendees at
the roundtables were feeling positive about their prospects for advancement to the general counsel
position.
A number of the organisations represented in the roundtables had lawyers with litigation backgrounds
in the general counsel role which was a positive reflection of the career prospects for litigators.

Looking to the future
The future is looking bright for in-house litigators. There are great career opportunities for smart
operators with a diverse skill set and a commercial approach. We have no doubt that businesses will
continue to see the growing benefit of having this role in-house and the positive impact this can have
on their broader legal capabilities.
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Melbourne: Level 1, 535 Bourke Street, Melbourne 3000 T: (03) 9629 2111 E: melb@mahlab.com.au
Sydney: Level 3, 15 Castlereagh Street, Sydney 2000 T: (02) 9241 1199 E: syd@mahlab.com.au
@MahlabLegal
mahlab-recruitment

www.mahlab.com.au
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